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In the summer of 1995, it became increasingly apparent that the President, a Democrat, 
and the U.S. Congress, controlled by the Republicans, were headed for a showdown on the Fiscal 
Year 19% federal budget, with respect to treatment of the Medicare and Medicaid programs, 

fimding for student aid, environmental protection, crime control and other issues. On August 9, 

1995, the Republican National Committee presented to the Federal Election Commission, for its 

consideration in connection with a requested advisory opinion, the texts of threet proposed 
advertistments. One ofthe proposed advertisements read, in pertinent part: 

Medicare, you see, is going blankrupt in w m  yerug. That’s right, b h p t .  . . 
Republicans think Medicare is too young to die. We won’t let Medicare go 
bankrupt. . . That’s why Republicans are saving Medicare. . . . 
President Clinton knows Medicare is dying, but he has done nothing to save it. . . 
If Clinton lets Medicam go bankrupt, you can keep your existing coverage-but 
only for wen years. If Clinton lets Medicare go bankrupt, you can keep your 
own ddor-but only for seven years. If Clinton lets Medicare go bankrupt, you 
can still get sick-but only for seven years. IfClinton lets Medicare go bankrupt, 
Medicare won’t bo them when you need it. Medicare will be gone. 

On Aurplid 24,1995, the Commission ruled that this advertisement, dong with the two 

others, were geadc Republican Party communications that “focus on national legjslative policy 
and promote tha Republican Party.” Advisory Opinion 1995-25, CCH Fed. El%. Camp. Fin. 
Guide 7 6162 at p. 12,109 (1995). The Commission acknowledged that the advatisenmts’ 

“stated purpose-to gain popular support for the Republican position nn gven legislative 
measures and to influence the public’s positive view of Republicans end theit a&nda- 

encompasses the related goal of eecting Republican candidates to F e d d  office.” Id. 
Nevmtheless, the Commission found that such “[a]dvocacy of the party’s l @ s e  agenda is one 



aspect of building or promoting support for the party that will cany forward to its h a r e  election 

campaigns.” I$ Therefore, the Commission concluded, these advertisements were generic party 
communications, classifiable as administrative expenses or generic voter drive costs, not in-kind 

contributions to or expenditures or behalf of a specific candidate; and that the costs of the 

advertisements were allocable as generic voter drive costs between the EL“s fderd and non- 
federalaccounts. Id. 

The Federal Election Campaign Act of 1971 as mended (the “Act”) provides that, “ h y  
advisory opinion rendered by the Commission. . . m y  be relied upon by. . . any p s o n  involved 
in any specific transaction or activity which is indistinguishable in all its mlrterial aspects &om the 

transaction or activity with respect to which such advisory opinion is rendered.” 2 U.S.C. 

$437f(c)(l)(B). Beginning in August 1995, the DNC, relying specifically on Advisory Opinion 

1995-25, ran television advertisements contrasting the position of the Republicans in Congress 

and their leadership, on the issue ofMediwe, with that ofpresident Clinton and the Democrats. 

The first such advertisement, for example, read in its entirety: 

Medicare. Lifeline for our elderly. There is a way to protect Medicare benefits and 
balance the budget. President Clinton. Cut government waste. Reduce exam 
spending. Slow medical inflation. The Republicans disagree. They want to cut 
Medicare $270 billion. Charging elderly $6600 more a year for medical care. 
$1,700 more for home w e .  Protect Medicare benefits or cut them? A decision 
that touches us all. 

The DNC subsequently fan a number of similar advertisements contrasting the Republican and 
Democratic positions on budget and related issues Wore the Congress. DemocratiS state party 

committea also ran a number of thew same advertisements, and other similar &irertisements, 

with fundine &m the DNC. 
Now, nerrty two and a halfycm after issuing its advisory opinion, and after the DNC and 

RNC, and their state parties, expended millions of dollsrs in 1995 and 1996 OR :,lleVision 
advertising absolutely identical in content to that which was the subject of that advisory opinion, 

the Commission has concluded that there is reason to believe that this very same DNCIstate party 

advertising was unlawfirl. Relying on a tbndamentally flawed analysis completely at odds with all 

of its prior r u l i n ~  on this subject, and on scraps of second and third hand information &om 
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various j o u d b t k  accounts of the campaign, the Commission has f o d  reason to believe that 
(1) the costs of the dvertising constituted an in-kind contribution to the ClintodGore campaign 

and (2) the DNC improperly reported transfers of hnds to its state committees, which transfers 

shouId have been reported as direct disbursements to the media h s  that created and placed the 

advertising. 

Neither finding has any support whatsoever in the law or the fitas. The advertisements 
did not contain MY electioneering message, and the costs ofthe advertising were therefore 

properly treated as costs for generic voter drive activity. Further, the Commission has already 
ruled, in another MUR., that transfers made by the DNC to state parbiej in identical Cirnunstances 

were properly made and reported. Accordingly, the Commission should take no firtk action in 

this matter and should close the file. 

I THE QNC AND STATE PARTY AIDVERTIliEMENTS WEKE 
CQMMUNPCATIONS PROMQTINC SUPPORT FOR "KE PARTY, TBIE COSTS 
OF WHICH WERE PROPERLY TRlEATEQ AS COS'IS OF GENERIC VOTER 
DRIVEAGFIVITY 

The DNC's disbursements to two media firms for the issue advocacJr advertising campaign 

in 19% and 1996 Were prop& treated 89 M t i O d  party ad*S&ttim Md/Of'gelWC Vote drive 

expenses, which are not subject to limitation and which, under 11 C.F.R. 8 106.5@)(2), are 
subject to allocation between the DNC's federal and non-federal accounts. The same is true of 

the disbursements made by Democratic state party committees for this advertising. Instead, the 
Factual and Legal Analysis ("FLA") concludes that these disbursements should have been treated 

as in-kind c o n m i o m  to ClintodCmrc '96 Primary Committee, Inc., in Violation of 2 U.S.C. 8 
441(a)(2)(A), rrdlcr acessivS expcndituns in connection with the g e n d  elaction campaign of 
President Cliataarud Vi President Gore, in violation of 2 U.S.C. 0 Mla(dX2). FLA at 26-27. 

Based on this finding the Commission also found reason to believe that the DNC violated the 

prohibition on using non-Wad money for such contributions to and/or expenditures on behalf of 

a federal candidate, 2 U.S.C. 0 Mlb(a). Id. at 28. 

The Commission's well-established rule is that the costs of a party c o m u N d o n  am not 
treated as an in-kind contribution to or expenditure on behalf of a spbcific f d d  wdidate unless 
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the communication clearly identities that candidate and contains an “electioneering message” on 

his or her behalf The DNC and state party advertising did not contain such an “electioneering 

message.” T h d o r c ,  the costs of the advertising did not constitute an in-kind contribution to or 

expenditure on behalf of the ClintodCbre primary or general cornmittas (“ChtonlGOre”). 

A. 

The FLA puts great emphasis on various scraps of evidence suggested hat the DNCIstate 

party issue advertising campaign “was the result of cooperation between the DNC and the 

President and his campaign organizations.” FXA at 19. The FLA suggests that such cooperation, 

transform the costs of the advertising into an in-kind contribution to GhtodGore. At one point, 

the FLA suggest that such cooperation is to be considered in combination with the “content, 
timing and broadcast 
that party cooperation with a candidate 

transforms the costs of the advertising into an in-kind contribution: “P]hese matters involve 
expenditures for advertisements which appear to have been made with the cooperation of, or in 

consultation with, the candidate or his campaign st(pst: and which therefore appear to have been 

contributions 

u.” F‘LA at 23-24 (emphasis added). 

of the advertisements.” d. at 16. At another point, the FLA suggests 
with respect to a party comunication, 

That is not, and never has been, the law with respect to party comunications. To the 

contrary, the law is that a party’s coordination or cooperation with a candidate with respect to a 
party communication is in determining whether the costs of that communication 
should be treated as an in-kind contribution to the candidate. 

It is the position of the DNC that a political party communication should be treated as an 
expenditure for 8 specific candidate-and thus as an in-kind contribution to or expenditure on 

behalf of the candidate-only when that communication expressly advocates the election or defeat 

of a clearly identied candidate. The reasons why “express advocacy“ should be the standard are 
set forth in detail in the DNC‘s Response to the Complaint in MUR 4407, date6 August 16.1996, 

and will not be repeated here. 

If “express advocacf‘ is the proper standard, it is clear that the Commission can take into 
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account Q& the content and timing of the party communication. Under the Cssnmission’s own 

regulation, 11  C.F.R 5 100.22@), “express advocacy” is to be determined based solely on the 
wording ofthe communication, “with Limited reference to external events, such as the proximity 
to the election.” Further, it has been held that any reference to matters e x t d  to the wording of 
the communication m o t  be considered in determining whether a communication “expressly 
advocates” the election or defeat of a specific candidate. a . .  

. .  NO. 95-2600 (4th CK. Aug. 2, 1996); * .  

928 F.2d 468 (1st Cir. 1991), sxrl&u& * 502 U.S. n? (1991); . .  
1 9 8  . .  F.3d 1 (1st Cu. 1996), cadknd, * NO. 96-1818 

(Oa. 6, 1997). 

We recognize that the Commission has not shared the view that the “express advocacy” 

standard governs party communications. k, EO., E A  at 16-17 n. 14. Even under the 
Commission’s own well-established view of the law, however, a party communication is 

attributable to a particular candidate, rather than treated as a generic voter drive expense, & if 
the communication refers to a “clearly identified candidate” and contains an “electioneering 

message.” FLA at 12-13; FEC Advisory Opinion 1995-25; Advisory Opinion 1985-14; Advisory 

Opinion 1984-15. Manifestly, in determining whether a party communication contains an 
“electioneering message,” the Commission is  not entitled to consider fixtors beyond the content 
and timing of the communication. In Advisory Opinions 1984-15 and 1985-14, the Commission 

considered a beyond the pure wording and timing of the proposed advcrtiments. 
Similarly, in Advisory Opinion 1995-25, the Commission considered spcci6c proposed 
advertisements submitted by the Republican National Committee. The Commission ruled, solely 

on the basis of this contart anslyis, that the costs of these dvertisements should be treated as an 
adminishah otgenaic voter drive expense under 11 C.F.R 5 106.5@). The issue of 
coordination was l~lwhere mentioned in the Advisory Opinion. 

The reason that coordination is irrelevant is that the Commission’s rules and ~hngs 

that party comudcations are coordinated with the party’s candidates. The 

“electioneering me%s~ge’~ standard was precisely designed to be used to damnine when a party 

communication that coordinated with a candidate should be attributed to that candidate, and 
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therefore should be treated as an in-kind contribution to or expenditure on behalf of that 

candidate. This was explained very clearly by the Commission in its brief to the Supreme Court in 
the case of v. , 116 S. Ct. 2309 (1996): 

First a party expenditure is coordinated [for PUQOS~S of section 44la(d)J only if it 
is attributable to a particular candidate (as distinct from “generic” appeals for 
support for the party’s candidates as a group). That determination is made on a 
case-by-case basis and depends upon whether the communication “(1) depict[s] a 
clearly identified candidate and (2) convey[s] an electioneering message.” 
Advisory Opinion 1985-14 at 11, 185; . . . Ifthe expenditure is attributable to a 
particular candidate, -to be e, based on the categorical determination that “[plarty committeas are 
considered incapable of making independent expenditures in connection with the 
campaigns of their party’s candidates.” 
L, 454 U.S. 27,28-29 n. 1. See I 1  
C.F.R. Q 110.7@)(4)(”party committees shall not make independent expenditures 
in connection with the general election campaign of candidates for Federal 06ce”); 
FEC Advisory Opinion 1988-22, . . . (with respect to the campaign expenditures of 
political party committees, ‘‘t and 
‘independence’ precluded”). . . . 

. .  

. .  

. .  

The FEC’s determination that political parties are “incapable of making 
‘independent’ expenditures in connection with the campaigns oftheir party’s 
candidates,” 
That determination rests in part on the empirical judgment that 

454 US. at 28-29 n. 1, is entitled to substantial deference. 

Brief for Respondent, ‘ at 23-24,27 (emphasis added). 

In its decision in ColatadoReaubBcan. the Court held that section Mla(d) cannot 

constitutionally be applied to limit party committee expenditures on behalf of congressional 
candidates ifthose expenditures are in fact independent. 116 S. Ct. at 2317. Thus the Court 
struck down the Commission’s presumption that party committees cannot make independent 

expenditures. Ig. at 23 18-23 19. The Court specifically did npt address, however, the questions 
of (1) whether section 441a(d) can constitutionally be applied to limit party expenditures which 

ace in fact coordinated with candidates, or (2) if so, what is the proper test for determining when 

party expenditures count towards the section 441a(d) limits: “me need not consider the Party‘s 
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firth- claim that the statute's 'in connection with' language. and the FEC's interpretation ofthat 

language, arc unconstitutionally vague." Id at 2317, s alsp id. at 2319-2320. 

The Factual and Legal Analysis in the instant MURs suggests, at 11-12, that the lh,ka.& 
lk&lkan decision was somehow intended to 

the Commission to treat every in-facb coordinated party comuieation a an in-kind contribution 

regardless of content. That suggestion is absolutely absurd, given that the Court specifically 
declined to address the standard for determining when axdhatd party expenditures are 

attributable to a particular candidate and therefore trigger the Act's contribution and expenditure 
limits: 

the rights of political parties, by dowing 

[Tlhe opinions of the lower courts, and the parties' briefs in this case, did not 
squarely isolate, and address, party expenditures thalt infpn are coordited. . . 
This issue is complex. . . .[p]arty coordinated expenditures do shm some of the 
constitutionally relevant features of independent expenditures. But many such 
expenditures are also virtually indistinguishable fiom simple contributions. . . . 
Thus a holding on in-fkt coordinated party expenditures necesady implicates a 
broader range of issues than may first appear, including the constitutionality cf 
party contribution limits. . . . 

While [the parties' litigation) strategies do not deprive the parties of a right 
to adjudicate the counterclaim, they do provide a reason for this Court to defer 

until the lower courts have reconsidered the 
question in light of our current opinion. 

116 S. Ct. at 2320 (emphasis in ofiginal and added). 

Thus, the current law, at least as interpreted by the Commission, remains that par;i. 
expenditures R- ^^^ a are subject to limitation pnlr ifthey 

contain an "electioneering" message. The contrary proposition in the Factual and Legal Analysis 

is not only comnry to the law, as represented by the Comnussion itselfto the U.S. Supreme 

Court, but would produce absurd results. If mere coordinstion, without more, results in an "in- 
kind" contribution, then, for example, the fact that a candidate suggested that a party committee 
undertake a generic voter registration drive-in which no candidate is even mentioned-would 

make the costs of that registration drive an in-kind contribution to the candidate. That is not and 
never has been the Commission's view, let done a constitutionally sustainable legal position. 
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For these reasons, in determining whether the disbursements for issue advertising Weie 

administrativdgeneric voter drive expenses or were, instead, sttributable to a specific candidate 

(President Clinton), the Q& relevant factors are the content (,and possibly other objective facton 

such as timing or geographic placement) of the advertising. The presence or absence of any 
coordination between the DNC and the President andor his campaign is utterly irrelevant. 

B. 

The E A  contends that, in addition to or apart fiom CcJordition, the “content, timing and 

broadcast areas of the advertisements appear calculated to bolster the President’s bid for re- 
election.” FLA at 16. The FLA goes on to conclude that, because the advertisements “address 
the policies of the major party candidates in a manner which srppears calculated to encourage the 
viewer to vote for one candidate over the other,” “the advertisements at issue meet both the 
‘clearly identified candidate’ and ‘electioneering message’ tests.” Id. at 24. In fact, it is clear that 

the advertising did not contain any “electioneering message” based on the content, timing or 

placement of this advertising. 

1. L 

Although the Commission has defined “electioneering message“ primarily by way of 

example in advisory opinions and enforcement matters, in each instance where the issue has been 

confronted, the Commission has premised its rulings on the buguagc of the adve-rtisement. If a 

clearly identified candidate is referenced or depicted, the Cornmission has then looked for explicit 

references to an upcoming election, identification of an individual in his or her capacity as a 

candidate for election to federal office, an exhortation to vote for a specific cmdidate or party. or 
some other explicit electoral message. 

None of the rdcvant FEC advisory opinions or enforcement matters have found an 

electioneering message in an advertisement in which there wei M referma to an election, 
reference to a person’s candidacy and no reference to taking action to remove or elect someone to 

office. In fact, the FEC advisory opinions regarding issue advertising have anal- advertising 

fiom the DNClstate party issue advertising run in 1995 and 1996, and in those . . .  . 
instances, have spedcally concluded that the advertising did not contain an ddoneefhg 
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message. For example, in FEC Advisory Opinion 1984-15, CCH Fed. El=. Camp. Fin. Guide ¶ 

5766 (1984), the Commission considered two television adver'tisements proposed by the 

Democratic Congressional Campaign Committee. One advertisement criticized "the President and 

his Republican supporters in Congress" for their farm policy, ;and referred to a joke by President 

Reagan to the effect that the fann crisis should be solved by "keeping the grain and exporting the 

farmers." The ad concluded with the line, "Let your Republican congressmm know that you dent 

think this is &MY." The second advertisement critichd the "President and his Republican allies in 
Congress" for their economic policies. The ad concluded with the line, "Let your Republican 
Congressman know that their irresponsible management of tha nation's economy must end-before 

it's too late." The Commission concluded that, as long as the advertisements did a say "Vote 

Democratic," they would not be considered to contllin an "electioneering" message, and their 
costs would not be subject to seetion 441a(d). Fed. Elec. Camp. Fin. Guide 1 5819 at 11,186. 

Similarly, in Advisory Opinion 1995-25, discussed above, the Commission ruled that 

proposed RNC advertisements were generic party communications, includti~ an advertisement 
that contrasted the Republicans' position on Medicare with that of President Clinton and criticized 

President Clinton, by name, no less than six times in the course ofthe advertisement. 

In sharp contrast to those advertisements found to lack an electioneering message are a 
limited number of cases where the Commission has required attribution of party communication 
expenditures to a specific candidate. Generally, the Commission has required such attribution 

only for party communications which (1) contain ai exhortation to vote for a specific party, e.g.. 
Advisory Opinion 1984-15 (contrasting candidate statements, with candidate record, 

exhortation to "Vote Republican"); or (2) refer to an individual's status as a candidate, e.g., 

Advisory OpiiniOn 1985-14, CCH Fed. Elm. Camp. Fin. Guide 3 5819 (mder stating"wave ofthe 

fbture could be an oil spiU if Congtessman X has his way," along with a list of campaign 

contributions to Congresman X 6om the oil industry). 

with 

In this case, as noted above, the issue advertising run by the DNC and state Democratic 
parties was actually modeled on the proposed RNC advertising s p d d y  considered in 

Advisory Opinion 1995-25. Indeed, 
an electioneering message. & advertisement contained any reference to an upcoming election, 

of the DNClstate party issue advertisements contained 



advertisement identified or referred to any individual as a candidate for office and I I ~  

advertisement contained an exhortation to vote or any other explicit electoral message. 
The FL.A offers absolutely no evidence to the contrary. in fact, the FLA expressly 

concedes that the content of the DNClstate party advertising ‘‘was abou: promoting the position of 
the Democratic Party on issues before the Congress and contrasting that position unfavorably 

with that of the Republicans and their leadership: 

The advertisements provided by the DNC have a SimiEar tone and style to each 
other. In general, they discuss President Clinton’s position on diverse subjects 
such as Medicare, the budget, education, health care taxes and immigration and 
contrast his views with those of the Republicans in Congress, particularly Senator 
Dole, who eventually became the Republican presideri,tial nominee, and House 
Speaker Gingrich. 

FLA at 18. The FLA goes on to suggest that some of the advertisements were “essentially 
negative attacks on Senator Dole and Speaker Ginlpich” because they criticized these 

congressional leaders for their position on Mediate, citing one advertisement that red: “The 

Republicans in Congress. They never believed in hkdicare.’’’ pd. The IFLA further notes that 
some of the advertisements “characterize Republicims as opponents to President Clinton’s 

nolicies.” @LA at 19, emphasis added). while others “specifically imply that Senator Dole and 

.” Id. Speaker Gingrich are obstacles to 

(emphasis added). Other advertisements, the FL.A points o ~ t ,  “focused on the budget battle 

between the President and Congress, contrasting the President’s budget plan with Republican 

plans to cut education, environmental protection and health care.” Id. 

. .  . * .  

AU of these characterizations of the advertisements by the FLA are perfectly consistent 

with the hndamartsl nature of these advertisements as promoting the Democratic position on 
pending legislative issues with the Republican position, praising the former and criticizing the 

latter-exactly the nature of the advertisements considered in Advisory Opinion 1995-25. 

Nowhere does the FLA identifjr, in any DNC or state party advertisement, any words which 

referred to an upcoming election; identified or referred to my individual as B candidate for otlice; 

or exhorted viewers to vote or in any other way constituted1 any explicit electoral message. 

For these reasons, based on their content, the DNC and state party issue advertisements 
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did 
attributable as an in-kind contribution to any particular candidate under the Commission’s rulings. 

The Timing and Placement ofthe Advertising Are Consistent Witb It3 
Purpose Of Infiueneing Public Opinion on Legislative Issues and Do 

contain any electioneering message and, therefore, the costs of the advertising were not 

2. 

The FLA suggests that the “timing” and “geographic focus” of the DNC and state party 
issue advertising were “calculated to hrther President Clinton’s re-election efforts.” FLA at 15. 

With respect to timing, however, the DNC and state party advertising was simply nnp mn in 
proximity to the election. h fact, M DNC or state party issue advertisement appeared after the 

nomination of Robert Dole to be the Republican nominee for President at the 1996 Republican 

National Convention. Thus, no DNC or state party issue advertisement was run during the 
general election campaign for President, period. During the primary season, no DNC or state 
party issue advertisement ran in any primary state within 30 days before the primary election in 
that state. 

The ELA provides ap factual support for its assertion that the aiming of the advertising 
was “calculated to further” the President’s re-election. In fact. the only reference to timing in the 

FLA are citations from books suggesting that the advertisinjg was run &-not in proximity to 

the election. FLA at 21, In addition, the FLA cites a book by Richard S. pick) Moms, Bplhiad 

(1997). as stating that the advertising was put on “more or less continually until 

election day in “sa”, FLA at 17, Citing Moms, supr~, and that the “intent was to keep the 

advertisements on the air until election day.” FLA at 17. In fact, however, the DNC and state 
party issue advertising did npt run until election day; to the contrary, it was discontinued entirely 

at the very 
advertising in no way suggests the existence of an “electioneering” message or purpose. 

of the general election period. Thus, the timing of the DNC and state party 

With respect to the geographic markets in which the issue advertising ww run, the FLA 

again offers no evidence, other than a single quotation from the Moms book to the effect that the 
issue advertising “Was concentrated in the key swing states. . . .” FL,A at 17, citing Monk, m. 
In fat, the DNC and state party legislative issue advertising was run in 33 stateSa5% of all the 

stares in the country. And, whatever he might have implied in his book, Morris mado clear llnder 
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Q& in his deposition before the U.S. House of Representatives Committee on Government 

Reform and Oversight, that the advertising was targeted to gffect the votes, h!&ng& of 
Republican Senators and Members of Congress who were on the fence about key pending 
legislarive proposals, and to hold the votes of conservative .Democrats, all specitically with a view 

toward Winning the budget battle. He stated that the advertising was target4 

at States where moderate Republican Senators, moderate Republican 
Congressmen, and Republican fieshmen and conservative Ocmscrat boll weevils 
or yellow dogs or whatever they call them, blue dolls, lived, and targeted the 
media in those States deliberately to try to hold the conservative Democrats so that 
we could block a veto ovenide, and to bombard the moderate Republicans so that 
we could brcak their discipline. 

Q, Did these also happen to be target swing states? 
A. Some were and some were not, wm. For example, we 

advertised in Rhode Island, which is a Democratic State. We advertised in 
Vermont., which is too small a state to hss with as a target. We advertised in New 
Mexico, which was at that point not a target State. We advertised in South 
Dakota, which we had no prayer of Carrying. We udvertised in T w ,  which we 
never felt we could carry. . . . 

Deposition of Richard S. Moms, before the Committee on Government Reform and Oversight, 

U.S. House of Representatives, August 21, 1997, page 54,  line 12-page 55 line 3 (hereinafter 

“Morris Deposition”)(emphasis added). Later in his deposition, Monis again emphasized, “the 
point I was trying to make, that these buys were primarily targeted at Republican and 

conservative Democratic Senators or Congressmen,” a. at 133, lines 15-18, and provided a 

hrther state-by-state explanation of which Senazors and Members of Congrcss were being 

targeted, by the advertising, to influence their positions h the Congress on the issues involved in 
the budget fight. at 133-136. 

Thus, to the extent that timing and geographic plzlcement of the advertising are to be taken 
into account, these Eacton clearly indicate that the purpo.~e of the advertising was to influence 

public opinion on legislative issues before the Congress, and that the advertising did not constitute 
or contain any “electioneering”. 

‘Qhd 3. p- . .  

j 

b: L 
0 :  c 
r .- . .. 

The FLA places great relianu: on its intention thtu the DNC and state party advertising 
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was “calculated to bolster the President’s bid for re-election,” FLA at 16, b a d  on various scraps 

of evidence about the subjective intent of the consultants who created and placed the advertising. 

The FLA cites a passage fiom the book by Richard S. (Diclk) Morris, 

(1997) claiming that the advertising ww the “key to Clinton’s victory,” FLA at 17 citing Moms, 

and that the “intent was to keep the advertisements on the air until election day, in order to 

secure the President’s nomination and re-election.” FLA at 17. The E A  also cites a book by Bob 
Woodward, 
to use the DNC’s money to firther his re-election.” Id. at 20. 

’ (1997), as establishing that “Clinton’s re-election strategists decided. . . 

The FLA’s reliance on passages t?om these books is  completely mkplaced, for two 

reasons. First, the subjective intent of t.he persons creating, the advertisements is absolutely 

irrelevant. Second, even if it were relevant, the selective quotations used by the E A  have no 

credibility and, in the casc of Mr. Morris, are rebutted by other portions of his own book and by 
his own sworn testimony. 

. .  a. 

’ The FLA also cites a well-publicized statement by the President at a May 1996 event for 
DNC donors, at which the President stated that the DNC advertising “has been central to the 
position I now enjoy in the polls.” FLA at 22. It is not surprising that the issue advdkbg 
contributed to the President’s legislative success in having the Congress ultimately adopt most of 
his proposals--since the very purpose of the advertising was to bolster public support for those 
legislative priorities, just as in Advisory Opinion 1995-25. And it is equally unsurprising that 
achieving legislative success helps a President’s standing with the public. It is preposterous to 
conclude fiom these facts that the “puipose” of the advertising was to help the President’s re- 
election, for purpose of analyzing the txistence of an electioneering mewge as defined in FEC 
rulings. 
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The subjdve  intent of Mr. Moiris and/or the other consultants hired by the DNC to 
create the advdsing is simply beside the point. The Commission cannot take into account any 

factors other than the objective ones of content, timing and placement of the advertisements. 

That the Commission is not permitted to consider facton beyond content, timing and 

placement was made explicit in the Commission’s defense of the “electioneering message” 

standard against a claim of unconstitutional vagueness in the case of ~ 

116 S. Ct. 2309 (1996). There, the petitioners argued that the 

“electioneering message” standard is unconstitutionally vague because, among other things, it 
“invites intrusive and unjustified government investigation of a political party’s conduct and 
motive” and thus “boils down to a classic ‘totality of the circumstances’ test in which the answer 

can never be known in advance.” Brief for Petitioners at 39-40. 

The Commission replied that the “statutory provisicsns. . . a~ construed by the 
Commission’s advisory opinions, provide fUUy adequate warning as to the nature of the prohibited 

conduct” because “[pleople of ‘common intelligence,’ . . . would have no difiiculty understanding 
that an advertisement explicitly linking an attack on the w a r d  of an opposing candidate with his 
ongoing Senate campaign contained am ‘electioneering message.”’ Brief for the Respondent at 44 

(citations omitted). The Commission explicitly relied on the lower court’s findmg, as to the 

advertisements at issue in that case, that “‘any reasonable W’’ sfthe advertisement “‘would 
with the impression that the Republican Party sought to ‘diminish’ 

public support for”’ the candidate. Id. at 19 (citations omitted, emphasis added). Clearlyy, if it is 

possible to apply the “electioneering message” standard a- - the party communication-as; the Commission itself has told the U.S. Supreme Court- 
then it cannot be permissible for the Commission to consider, in applying that standard, any 

factors other than the content of the oommunication, and possibly its timing and placement. In 
particular, it cannot be permissible for the Commission to consider the subjective intent of those 
creating the advertisement, such consideration being a sure route to having the “electioneering” 
test declared unconstitutiody void for vagueness. 

. .  
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b. Tbe FLA Oneen No Credible Evidence With Respect to 

Even if subjective intent were somehow relevant-and it is not-the FEA offers no credible 
evidence to suggest that the “red‘ motivation for the advertising was to promote the President’s 
re-election. First, the Woodward book cannot be cansided credible evidence of anyone’s intent, 
since Woodward was not involved in any way in the DNC’s operations, or those ofChton/(iore, 
and does not identify any of the s o u m  for any of the propositions in the book that are cited by 

the FLA. 

Second, the FLA’s quotations fiom the Morris book are highly selective and mislead& 
While Moms at various points in his book indeed credits the advertising campaign with 

being a significant lkctor in the President’s electoral victory, he clearly and sped6cally identities 

the of the advertising as being to win public support for the President’s position on 
pending before the Congress. Indeed, Moms identifies the roots of the issue . . .  

advertising idea as being similar advertising Moms he created for Mr. Clinton when he was 
Governor of Arkansas: 

m e  advertised throughout the governor’s tenure) 
but to publicize his views on innportant legislative issues. 

-at 140 (emphasis added). With respect to the 1995-96 effort, Moms says, 

similarly: 
* .  

and build 
The key was to advertise on legislative issues only, e. By focusing on these issues, m- 
a vas? base of support. I wanted to use such advertising 

at tRe arpctnse of the Republicans, hophe to build national . .  
support as m lnad built local support in Arkansas. 

Id (emphJ8 &). Moms emphasizes: 

I 
I wanted to do what we had done in Arkansas: 

knew that once voters learned the specifics about the massive cuts in the 
Republican budget and saw that Clinton wanted to balance the budget too, but 
sensibly, they would reject the Republican plan.” 

Id. at 141 (emphasis added). 
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Third, Morris‘ testimony u a k a h ,  before the U.S. House Committee on Govenunent 

Reform and Oversight, clearly c o h s  that the purpose of the advertising was to influence public 
opinion on the budget and related legislative issues pendirig before the Congress. Moms testified 
that, in explaining the purpose ofthe advertising to the President, he said: 

[A]U I want to do in these ads is win the budget fight. I am not particularly 
concerned at this point about reelection. The issue now is W g  the budget 
fight. 

Morris Deposition at 52. lines 6-9. Moms went on to explain that he had to convince some of the 

President’s staff that the DNC should run such advertising to influence public opinion on these 
legislative issues: 

Pgnetta and Stephanopoulos gradually cane around to the view that we 
should be doing the advertising, because they felt that it was the only way to win 
the budget fight, and I told them that I felt it was crucial that the President veto the 
Republican budget, and that the veto not be ovenidden, and that he be willing to 
accept a government shutdown and survive a government shutdown. . . . 
same way as ifwe had advertised for health care reform in 1994 or for the stimulus 
package in 1993. Did it help the President get rdec ted?  Yeah, anything a 
President does helps the President get reelected. Was it expressly designed for 
the President to get reelected and the substantivc: battle merely invented as a ruse? 
Absolutely not. . . . We couldn’t even reach the issue of re-election given the 
President’s popularity numbers until we won thio [budget] fight. 

But during this entire process, it was an issue advocacy effort in just the 

Id. at 55 line 22 -56 line 3, lines 17-25,56 lines 1-2. k i d  as noted above, Moms explained in 

detail that the DNC and state party issue advertising was targeted, 

influence Senators and Members thought to represent potential swing votes on the budget issues. 
Id. at 5455 ,  133-136. 

to geographic markets, to 

Thuq tbe FLA’s reliance on selective quotations from Morris’ book is simply misplaced. 

Moms -ha continned, both in the book and under oath, that the real purpose of the 

advertising wm to inthrence the outcome of the budget fight and other legislative issues. 
As the Commission recognized in Advisory Opinion 1995-25, such legislative issue 

advertising is intended ”to gain popular support for the [the party’s] position on given legislative 

measures and to intluence the public’s positive view of [the party] and their agenda. TRe 

Commission reasoned that such ‘‘[a]dvoCacy of the party’s legislative agenda is one aspect of 
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building or promoting support for the party that will cany forward to its htwe elsction 

campaigns.” In the case of the DNC and state party issue advertising, not only the purgose but the 

effect of the advertising was to do precisely what A.O. 95-25 explains: gain papular support for 

the Democrats’ position on the budget and thereby influence the public’s positive view of the 

Democratic Party and our agenda The advertising was intended to, and did influence, the 

perception of and prospects for the Democratic Party as a whole, up and down the ticket. Indeed, 
during the period the DNC and state parties ran the issue advertising, &om August 199.5 through 

early August 1996, public identification with the Democratic Party increased nearly 10 p h t s .  Of 

the 22 new seats the Democrats picked up in the U.S. House, 1WA were in states where the 
DNC andor state parties ran the isue advertising. Five of seven governorships won by the 
Democrats in 1996 were in states where the DNC and state parties ran issue advertising three of 

four State Senate chambers where control was shifted 60m the Republicans to the Democrats 
were in such states; and five of six SRate House chambe13 where control shifted fiom the 

Republicans to the Democfats were in those states. 

Thus, wen if the “purpose” or “intent” of the advertising were somehow relevant-and it 

is n o t 4  is clear that the purpose and intent of the DNC and state party advertising was to 

Muence the legislative battle over the budget and other issues in Congress and thereby improve 

public perception ofthe Democrats g e n d y - w  to “eYectiond for President Clinton’s re- 
election. 

In summary, the content, timing and placement sf  the advertising all con6rm the lack of 
any “electiondg“ message. The subjective puipo~e of the advertising is irrelevant, but even if 

it could be talrm into account, that purpose was clear: to influence the legislative battle in 

Congress. For thaw reasons, the DNC and state parties properly treated the costs of the 
advertising u coros o f g d c  voter drive activity under the Commission’s rules. 

IL THE DMC’S TRANSFERS OF FUNDS TO STATE PARTIES WERE ENTIWELY 
LAWFUL. 

The mA contends that the disbursements by state parties to the media fimur that placed 
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the advertising were really DNC disbursements, because the DNC transferred f e d d  and non- 

federal f5nds to the state parties which in turn used thosc: fbnds to run the advertising. FLA at 

25-26. The FLA suggests that based on the “timing” and “purpose” of these transfers, the 

disbursements by state party committees were “DNC funds, not state committee funds, and that 

the DNC used the state committee acmunts to take advantage of state allocation ratios. . . .’* Id. 
at 25. From this leap of logic, the FL.A concludes there YS reason to believe that %e DNC 
improperly reported the transfers to the state committees, which may have been payments to [the 

media firms] that were h e l e d  through the state committees to disguise their origin,” in Violation 

of 2 U.S.C. §434(b)(4). Id. at 28. 

This precise contention was cansidered and rejected by the Commission in MUR 4215. 

There, in 1994, the DNC had transferred federal funds to the federal accounts of several state 

parties and non-federal &nds to the non-federal accounts of those parties-just as in this case. 
The state parties used those funds, in turn, to run generic advertising promoting the Democratic 
Party’s message in the 1994 general election. The Office of General Counsel recommended that 
the Commission 6nd probable cause to believe that the DNC violated the Act and the 
Commission’s regulations because, OGC alleged, the DFK had made the transfers to the state 

parties with the intention that the fbnds be used for the iI,dvertisin& and with the purpose oftaking 

advantage of the state parties’ allocation ratios. 

On February 24, 1998, by a vote of 5-0, the CorKlmission rejected the General Counsel’s 

recommendation and found no probable cause to believe that the DNC Violated the Act or 

Commission’s regulations. In 1 Statement of Reasons dated March 26,1998, and signed by all 

five Commissionem, the Commission expiahied that “there is no. . . Commission regulation which 

addresses, much kas spcci6cdy restricts, the transfiw of national party funds for a state party’s 
generic voter .ctiVity or questions the purpose or intent of these trarasfen.” Statement of Reasons 
at 2. The Commission noted that the state party committees gained control over the transferred 

funds; that the Act and Commission regulations explicitly state that there an not limits on the 
amounts a national party can transfa to R state party cu~mmittee; and that: 

The regulations do not address instan- such ~IS those at issue in this enforcement 
mer, in which the nationad party committee transfm f e d d  and non-federal 
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h d g  to atate party committecs d w l y  from the national party committee's 
fdd and non-federal accounts, and the state pasty committees later make 
expenditma to vendors for generic voter drive activity pursuant to their own 
docation ratios. 

Id. at4. 

where the material facts are absolutely identical. The Commission's regulations do not transform 
national patty transfers to state parties into direct disbursiements of some sort b d  on the 

purpose or intent of the transkrs. The DNC properly reported all of its transfers 00 the state 
party committees. The state parties in turn properly reported d oftheir disbursements to the 
media h. Manifestly there is no violation of the Act's reporting Violations. 

The Commission's unanimous holding in MUR 4215 is clearly controltirrg in this case, 

For the reasons set forth above, the DNC's disbrorsmrcn& for ime advoca~y advertising 

in 1995 and 1996 were perfealy IawM and did not violate, in any respec4 the Act or the 

Commission's regulations. Accordingly, the Commission should take no fiuther action in this 

matter and should close the file. 
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